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 1.  TIME:  8:30   CASE#: MSC17-00106 
CASE NAME: BEAMON VS. LA CLINICA 
HEARING ON MOTION TO AMEND PLEADING AND JUDGMENT 
FILED BY TAMARA BEAMON 
* TENTATIVE RULING: * 
 

Plaintiff Tamara Beamon’s motion to amend pleading and judgment is denied.  

Defendants La Clinica Oakley and Elizabeth Salazar’s motion for summary judgment 

was scheduled for hearing on August 20, 2018. The Court issued a lengthy tentative ruling on 

August 17, 2018. The tentative ruling was not timely contested by either side and became 

the order of the Court. The order granting the motion was filed on September 26, 2018. 

Judgment for defendants was also entered on September 26, 2018. Plaintiff filed this motion 

on February 13, 2019.  

The motion appears to be based upon Code of Civil Procedure section 473(a) and (b) as 

those sections are referenced on page 20 of the motion.  

Code of Civil Procedure section 473(a) applies to amending complaints and does not 

help plaintiff at this stage in the case. With judgment entered against defendants, plaintiff needs 

to get the judgment set aside before she could seek to amend her complaint 

Code of Civil Procedure section 473(b), can be used to set aside the Court’s order 

granting summary judgment and the judgment entered in favor of the defendants. In order to 

obtain relief under this section, the motion must be filed within a reasonable time, not to exceed 

six months. Here, the motion was filed over four months after the order granting summary 

judgment. Plaintiff has not offered an explanation for this delay and thus, the Court cannot 

conclude that the motion was filed within a reasonable time as required by the statute. In 

addition to being timely, plaintiff’s motion must also show that the order or judgment was 

entered because of plaintiff’s “mistake, inadvertence, surprise, or excusable neglect”. Plaintiff’s 

motion does not offer facts that would allow this Court to find that the order granting summary 

judgment and the judgment were entered because of plaintiff’s mistake, inadvertence, surprise, 

or excusable neglect. Thus, plaintiff has not met her burden under section 473(b).  

Plaintiff’s motion appears to be re-arguing the matters decided in defendants’ motion for 

summary judgment. Thus, it is possible that plaintiff meant to file a motion for reconsideration 

under Code of Civil Procedure section 1008. A motion for reconsideration must be filed within 

10 days after service of the notice of entry of ruling. Here, the notice of entry of the order 

granting summary judgment was mailed to plaintiff on October 2, 2018. (See Notice of Entry of 

Order, filed October 4, 2018.) The 10 days for filing a motion for reconsideration have long past 

and any request under section 1008 is untimely. 

 

Plaintiff filed an “amended pleading notice of motion and motion to set aside judgment” 

on March 15, 2019, which was set for hearing on April 25, 2019. Rather than have two hearings, 
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the Court has considered this filing as part of plaintiff’s papers in support of this motion. This 

new filing fails to meet the requirements for relief under Code of Civil Procedure section 473(b). 

The hearing set on April 25, 2019 is vacated. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-00815 
CASE NAME: EAVES VS. ASHLAND, INC. 
HEARING ON MOTION TO QUASH PLAINTIFFS’ 2nd NOTICE TO ATTEND TRIAL & 
PRODUCE EVIDENCE  /  FILED BY ASHLAND, LLC, et al. 
* TENTATIVE RULING: * 
 
To be heard in conjunction with ongoing trial. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-01930 
CASE NAME: PRUITT VS. TRUSTAFF TRAVEL NURSES 
HEARING ON MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY JEFFREY PRUITT 
* TENTATIVE RULING: * 
 

In granting the preliminary approval motion, the Court tentatively found that the 

settlement was fair, reasonable, and adequate.  (Initially, the Court had questioned the amount 

of funds allocated to PAGA penalties, but the parties modified the penalties and the Court 

granted preliminary approval.) 

 The total amount of the settlement is $2 million, on behalf of a class of 803 members.  

No class members objected to the settlement, and only two opted out.  This tends to support the 

conclusion that the settlement is fair, reasonable, and adequate. 

The agreed upon fee is one-third of the gross recovery, i.e., $666,666.66.  In keeping 

with the Court’s order in granting preliminary approval of the settlement, counsel have provided 

sufficient information to enable the Court to conduct a “lodestar cross-check” pursuant to Lafitte 

v. Robert Half International (2016) 1 Cal. 5th 480, 503.  Counsel estimates fees at 696.4 hours, 

at rates of either $650 or $600 per hour, resulting in a lodestar fee of $439,970.  Thus, the 

implied multiplier is 1.52.  The Court does not find the hours or the hourly rates for these 

attorneys to be unreasonable, although it questions why none of the work in the case could be 

done by an associate at a much lower hourly billing rate.  All things considered, however, given 

that this is a lodestar cross-check, not a lodestar fee award, no fee adjustment is appropriate. 

Counsel seek a payment to the class representative, Mr. Pruitt, of $10,000.  They cite his 

active participation in the case (estimated at 35 hours), and that his payment is still less than 

some members of the class.  $10,000 works out to nearly $300 for the time spent on the case.  

Mr. Pruitt also states that after he filed this action, travel nurse recruiters who in the past 

regularly had contacted him concerning employment opportunities stopped doing so, and that 
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he has had no work as a travel nurse since the filing.  The Court finds his payment 

is reasonable. 

 Administrative fees are sought in the amount of $15,500.  Counsel’s costs are 

$8,920.31. Based on the information provided, these are reasonable. 

 Both motions, i.e., to approve the settlement, and to award attorney’s fees, costs, and 

administrative costs are granted. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-00079 
CASE NAME: GUEVARA VS. THE MONEY SOURCE 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY ALICIA GUEVARA 
* TENTATIVE RULING: * 
 
Based on the moving papers and the lack of opposition, the motion is granted.  The Court 
reminds counsel for the moving party that they will not formally be relieved as counsel until (1) a 
proposed order has been submitted in compliance with section XI of the Electronic Filing Order 
issued April 16, 2018 (i.e., through the Complex Litigation electronic mail, not through File & 
ServeXpress); and (2) proof of service of that order on plaintiff is filed with the Court pursuant to 
CRC 3.1362(e). 

 

  

 5.  TIME:  9:00   CASE#: MSC18-00706 
CASE NAME: PRASAD VS. SAVE MART 
HEARING ON MOTION FOR TERMINATING OR EVIDENTIARY SANCTIONS 
FILED BY SAVE MART SUPERMARKETS 
* TENTATIVE RULING: * 
 
Based on the moving papers, and the failure to respond by plaintiff, the Court orders that (1) 

plaintiff will provide answers to the interrogatories, without objection, no later than April 4, 2019; 

and (2) Defendant is awarded a sanction of $4,339.  Defendant’s request for sanctions included 

anticipated time for a reply, which was not required due to the lack of an opposition, and an 

excessive amount of preparation for and attendance at the hearing, which have been deducted 

from the request. 

At the Order to Show Cause re dismissal, currently set in this Department for 8:30 a.m. on April 

26, 2019, the Court will consider all matters relevant to that Order and to Defendant’s request 

for terminating sanctions. 
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 6.  TIME:  9:00   CASE#: MSC18-00706 
CASE NAME: PRASAD VS. SAVE MART 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY SAVE MART SUPERMARKETS 
* TENTATIVE RULING: * 
 
Based on the moving papers and the failure to respond by plaintiff, the Court orders that (1) the 

matters set forth in the Requests for Admission are deemed admitted; and (2) Defendant is 

awarded a sanction of $2,510.50.  Defendant’s request for sanctions included anticipated time 

for a reply, which was not required due to the lack of an opposition, and an excessive amount of 

preparation for and attendance at the hearing, which have been deducted from the request. 

At the Order to Show Cause re dismissal, currently set in this Department for 8:30 a.m. on April 

26, 2019, the Court will consider all matters relevant to that Order and to Defendant’s request 

for terminating sanctions. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-01316 
CASE NAME: HUERTA VS. WALNUT CREEK AUTO SALES 
SPECIALLY SET HEARING ON: OSC RE PRELIMINARY INJUNCTION 
SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 

The motion for preliminary injunction is granted subject to the conditions set forth below.  
 

I. Background 
 

Plaintiffs Dora and Ignacio Huerta purchased a 2014 Ford Mustang Shelby GT on 
November 12, 2017 from defendant Walnut Creek Auto Sales, Inc., the owners of which are 
also defendants.  Plaintiffs paid a $10,000 deposit against a sale price of $54,714.39.  Plaintiffs’ 
lender, Educational Employees Credit Union (EECU), thereafter became concerned when 
defendants could not produce title to the car.  As of June 28, 2018, the date of the complaint, 
plaintiffs still did not have title to the car.   It appears EECU never funded the loan, as 
defendants now hold the security interest.  

 
Defendants ultimately transmitted registration and tags on August 2, 2018.  Negotiations 

ensued about whether plaintiffs intended to keep the vehicle or wanted to void the transaction.  
Those negotiations were unsuccessful at resolving the dispute.  But the record does not indicate 
that plaintiffs have made any payments towards the remaining purchase price in the meantime.  
So defendants – now the lienholders – have attempted to repossess the car.   

 
Plaintiffs’ suit alleges misrepresentation and breach of contract claims, as well as claims 

under relevant consumer protection statutes.  On January 31, 2019, defendant Amanullah 
Arghandiwal (one of the owners) separately sued plaintiffs for failure to pay the remainder due.   
On February 13, 2019, Department 15 of this Court, Hon. Susanne Fenstermacher presiding, 
issued a temporary restraining order barring repossession of the car.   
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II. Preliminary Injunction 

 
In deciding the issue of a preliminary injunction, the Court weighs two factors.  The first 

is the likelihood that plaintiffs will prevail on the merits at trial.  The second is the interim harm 
that plaintiffs are likely to sustain if the injunction were denied as compared to the harm that 
defendants are likely to suffer if the preliminary injunction issues. (See IT Corp. v. County of 
Imperial (1983) 35 Cal.3d 63, 69-70.)  A key consideration is, of course, that a legal remedy be 
inadequate.  (Code Civ. Proc. § 526, subd. (a).)   

 
For purposes of this motion, defendants concede plaintiffs’ allegations concerning the 

delay in transferring title.  (Opposition, p. 3: 4-6.)  So plaintiffs will almost certainly succeed in 
some material respect. 

 
The second criterion, balancing the harms, is a harder question.  Plaintiffs ask the Court 

to issue the injunction on the grounds that the car is unique and that damages will exceed the 
amount they owe anyway.  By itself, this is unconvincing.  As aggrieved buyers, plaintiffs could 
seek to void the contract (and refer to this remedy in their reply).  (See Oliver v. Campbell 
(1954) 43 Cal.2d 298, 302.)  But that would require returning the vehicle.  Alternatively, they 
could affirm the contract, keep the car, and bring a damages action.  (Id.)  But in that case, they 
would still need to perform their obligations and make payment.  No matter how much money in 
damages plaintiffs think they will obtain under various theories, keeping the car and not paying 
is not among these options.   

 
More concerning, though, is defendants’ demand for full payment.  This harms plaintiffs 

in a unique way: Had defendants timely transferred title, EECU would have funded the loan, and 
the plaintiffs could be making monthly payments rather than the lump sum $40,000+ payment 
defendants now demand.  Given that the loan did not fund because of defendants’ conceded 
error, it seems unfair to allow them to leverage that event into full payment or repossession.  
Also, plaintiffs have already paid a $10,000 deposit, money they would essentially lose in 
repossession.  Finally, plaintiffs provided evidence, uncontested by defendants, that this 
particular car with this little mileage is a rare find and one plaintiffs sought specifically, 
suggesting that the pecuniary remedies available are not adequate.  (See generally, Decl. of 
Ignacio Huerta; Jessen v. Keystone Sav. & Loan Ass'n (1983) 142 Cal.App.3d 454, 457 
[injunction proper where “item is so unique its loss deprives the possessor of intrinsic values not 
replaceable by money or in kind”].)  On balance, plaintiffs will suffer the greater harm. 

 
Accordingly, the Court grants the request for a preliminary injunction barring defendants 

and their agents from seizing or attempting to seize the 2014 Ford Mustang Shelby GT 500, 
Vehicle Identification Number 1ZVBP8JZ5E5235548.  The injunction shall be in place for six 
months, through and including September 20, 2019.  As a condition of the injunction, 
plaintiffs shall post an undertaking of $5,000.  (See Code Civ. Proc. § 529; ABBA Rubber Co. 
v. Seaquist (1991) 235 Cal.App.3d 1, 10 [undertaking required even if not requested].)  The 
Court will waive the undertaking requirement if plaintiffs agree not to drive or move the vehicle 
for the duration of the injunction, except in an emergency to protect the vehicle from damage.  In 
either event, plaintiffs shall maintain insurance on the vehicle.  
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A final note:  Given the settlement correspondence (which formed no part of this 
analysis), perhaps the parties can come to an arrangement allowing for monthly payments in the 
interim so that an injunction becomes unnecessary, defendants can obtain some assurance of 
payment, and plaintiffs can actually use the vehicle without paying a bond.  It seems the parties 
were close to an arrangement, and the Court encourages them to continue those discussions. 

 

 

 


